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The Senate Filibuster in 1949 


During the first three weeks of March, 1949, the 
country witnessed a struggle to end filibustering in the 
Senate. Filibustering may be defined as the use of end- 
less debate to prevent a vote on a measure. In this article 
we summarize the recent events in the perspective of his- 
tory, review the arguments for and against the limita- 
tion of debate in the Senate, and consider the implica- 
tions of the new cloture rule for civil rights legislation. 


Major Events 


From 1806 to 1917 debate in the Senate was, with 
minor exceptions, unlimited. The previous question 
motion (adoption of which shuts off debate) was one of 
the Senate rules from 1789 to 1806, when it was dropped. 
In the absence of any effective curb on endless and irrele- 
vant talk, many famous filibusters occurred through the 
years and the enactment of much important legislation 
was defeated or delayed. Beginning with Henry Clay’s 
attempt in 1841 to revive the previous question, repeated 
effirts were made to remedy obstruction in the Senate, 
but they all failed until the Senate finally adopted a 
cloture rule in 1917. This happened after President Wi!- 
son had denounced a Senate filibuster which defeated his 
bill for the arming of American ships. 


The 1917 rule (Rule XXII) permitted debate upon “a 
pending measure” to be closed by a favorable vote of two 
thirds of the Senators present and voting, although it 
allowed each Senator to speak for one hour after cloture 
was voted. The rule was drafted by a bipartisan com- 
mittee whose stated purpose was “to terminate successful 
filihustering.” In practice, however, the 1917 rule proved 
to be ineffective. It was invoked 19 times between 1917 
and 1949; in only four cases was the required two-thirds 
majority obtained, the last in 1927. Beginning in 1922 
with Pat Harrison’s filibuster against the Dyer anti-lynch- 
ing bill, Senators found loopholes in the 1917 rule which 
permitted them to argue endlessly over the Senate jour- 
nal and over motions to bring up measures. For a bill 
cannot be considered in the Senate until a motion to take 
it up has been approved. 

Last year, in the 80th Congress, Arthur H. Vanden- 
berg, then the Republican presiding officer, upheld a 
Southern protest that Rule XXII could not be applied to 
debate on a motion to bring up a measure, in that case 
a bill to repeal poll taxes. This meant that in a very wide 
area there was no cloture at all, in spite of Rule XXII, 
for no bill can be voted upon until it is made the pending 
business. 


To dispose of this risk and to correct the defects in 


the 1917 rule, the Senate Committee on Rules in 1947 
under the Republicans, and again in 1949 under Demo- 
cratic leadership, recommended an amendment of Rule 
XXII that would make it possible to close debate “upon 
any measure, motion, or other matter pending before the 
Senate or the unfinished business” by a two-thirds vote 
of those voting. The proposed amendment made no 
change in the voting requirements of the rule nor in the 
time limit on debate after cloture is invoked. Although 
the subject had been fully explored in the 80th Congress, 
the Rules Committee held fresh hearings on it during the 
last week of January, 1949, and submitted its report to 
the Senate on February 17. Thus more than six weeks 
of the new session passed before the Committee reported, 
and an opportunity to debate the amendment at the out- 
set of the session, solely on its merits, was lost. 

Finally, on February 28. Scott W. Lucas of Illinois, 
the majority leader, moved with President Truman’s ap- 
proval that the Senate proceed to consider the amendment 
to the cloture rule. Against his motion there ensued a 
filibuster which was probably the bitterest in the memory 
of present Senators and which lasted until March 17. 
The filibuster was conducted by a group of Senators, led 
by Richard B. Russell of Georgia, who spent most of 
their time discussing the pros and cons of the President’s 
civil rights program. Everyone realized, of course, that 
the change proposed in the cloture rule would facilitate 
the consideration of that program. The filibusterers were 
aided by 15 Senators, including Democrats and Republi- 
cans, who made long speeches on subjects irrelevant to 
the cloture amendment, such as federal publications and 
the North Atlantic Pact. 

On the tenth day of the filibuster, Senator Lucas moved 
to close debate on the motion to take up Senate Resolu- 
tion 15, to amend the cloture rule. Thirty-two Senators 
joined him in offering a petition for this purpose. Imme- 
diately, Senator Russell made a point of order that the 
debate on the motion to take up S. Res. 15 could not 
be closed under Rule XXII which applied only to pending 
“measures.” In a dramatic session on the night of March 
10, before packed galleries, Vice President Barkley over- 
ruled Russell’s point of order. He held in substance that 
Rule XXII was meant to apply to the business of the 
Senate, whether called a “motion” or a “measure.” Sena- 
tor Russell thereupon appealed from the decision of the 
Chair to the whole Senate which had the power to 
decide, by a simple majority vote, whether Mr. Barkley 
should be upheld or not. The next day the Senate, by a 
vote of 46 to 41, overruled the Vice President’s decision 
after rejecting a motion to table the appeal by the same 
vote. Twenty-five Democrats and 16 Republicans voted 
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to sustain Mr. Barkley; 23 Democrats and 23 Republi- 
cans voted against him. <A shift of three votes would 
have changed the result. 

Following this defeat for the Administration forces, 
which was achieved by a coalition of Southern Democrats 
and mid-Western Republicans, the filibuster continued 
with Senators Morse, Pepper, Douglas, Kefauver, Neely 
and Humphrey making speeches for a more liberal 
cloture rule. Meanwhile, negotiations for a compromise 
were going on behind the scenes, the upshot of which was 
the so-called “Wherry substitute” which the Senate 
adopted on March 17 by a vote of 63 to 23. As passed, 
this substitute extends the application of the cloture rule 
to include debate upon any measure, motion, or other mat- 
ter pending before the Senate; but to invoke the rule now 
requires a favorable vote of two thirds of the entire 
membership of the Senate, i.e., 64 votes. Under the new 
rule, cloture cannot be applied to motions or resolutions 
proposing to change the rules of the Senate, so that here- 
after unlimited debate will be in order on motions to take 
up proposed amendments to the rules. 


Thus, the new cloture rule plugs the loopholes in the 
old 1917 rule, so that hereafter it will no longer be pos- 
sible indefinitely to filibuster the Senate journal or mo- 
tions to take up measures. To this extent only, the new 
rule is an improvement over the old, from the viewpoint 
of the opponents of obstruction in the Senate. But the 
new rule is more conservative than the old one in that 
it increases the percentage required to invoke it, from 
two thirds of those voting (which on the average for the 
19 cloture votes between 1917 and 1949 was 56) to two 
thirds of the entire Senate, or 64. Finally, any effort to 
liberalize the cloture rule in the future will itself he 
subject to filibuster, thus closing the door—perhaps for- 
ever—to a more liberal rule. 


The Case Against the Filibuster 
The case against the filibuster device, as voiced on the 
Senate floor during the great March debate, can be sum- 
med up as follows: 


It deprives the Senate of its constitutional power to 
legislate and to determine the rules of its proceedings. 
Filibusters are a travesty on freedom of debate which a 
more liberal rule would adequately safeguard. Under 
the practice of filibustering, the basic American principle 
of majority rule is set at naught. Not only is the majority 
thwarted in its purpose to enact public measures; it is 
also coerced into the acceptance of measures which it does 
not approve. Moreover, the rising burden of congres- 
sional business requires a more efficient use of Senate 
time. In the more leisurely days of the 19th century, 
dilatory tactics were not so damaging to its time-table and 
prestige. But today the work load of the Senate has 
become far too heavy to waste endless man-hours in idle 
talk. 


Filibusters can paralyze the whole legislative process 
when employed by Senators having some axe to grind or 
some sectional interest to safeguard or personal vendetta 
to vent. Turthermore, they cost the taxpayers thousands 
of dollars, consuming days and weeks of precious time 
and many pages of the Congressional Record at about 
$70 a page. Twelve famous filibusters of the past occu- 
pied, on the average, 30 days each of the Senate’s time. 
Obstructive tactics have frequently been used in senatorial 
history by individual members and small groups to secure 
purely personal or sectional advantages at the expense of 
the national welfare. 


While the filibuster has been defended on the ground 
that it protects the minority in the Senate, its principal 
recent use has been to deny fundamental democratic rights 
to certain racial minorities in this country. It gives one 
Senator or a little group of Senators a veto power. It 
enables a handful of men in the Senate to prevent the 
passage of legislation desired by the majority in Congress 
and the country. Moreover, filibusters arouse popular 
resentment and bring the Senate into disrepute at home 
and abroad. Minority rule in the United States Senate, 
along with other undemocratic aspects of American life, 
tends to embarrass the conduct of our foreign relations. 

Finally, historical research shows that over the years 
scores of bills have been defeated by filibusters. It also 
shows that the authors of the 1917 cloture rule intended it 
to be effective and all-embracing. Prior to 1917 there 
had never been a filibuster against the Senate journal 
or a motion to take up a bill. All previous experience had 
been with filibusters against bills or resolutions. 


In Defense of Filibustering 


On the other hand, a vigorous defense of the filibuster 
is made by politicians and editors and by some commen- 
tators including Walter Lippmann and David Lawrence. 
Their argument runs as follows: 

Minorities have rights which no majority should over- 
ride. Government is constituted in part to protect minori- 
ties against majorities. Obstruction is justifiable as a 
means of preventing a majority from trampling upon 
minority rights. 

A Senate majority does not necessarily represent a 
majority of the people or even of the states. Frequently 
popular opinion on a question has not been formulated or, 
if it has been, it is often not effectively expressed. Pro- 
longed debate may prevent hasty majority action which 
would be out of harmony with genuine popular will in 
some states. The filibuster, some say, is a practical 
method whereby a group of states may prevent enactment 
of a bill for which their people are not ready or to which 
they are opposed. 

It is the special duty of the Senate, sitting in an appei- 
late capacity, carefully to inspect proposed legislation, a 
duty not readily performed without freedom of debate. 
As Washington once said to Jefferson in defense of the 
bicameral system, the Senate is a saucer in which the 
hot tempers of the House are cooled. 

Furthermore, it is argued, filibusters really do not 
prevent needed legislation, because all of the measures 
deieated or delayed by filibusters in the past eventually 
became law except the civil rights bills which deal with 
problems that should be handled at the state level or by 
constitutional amendment. 


Moreover, it is declared to be the unique function of 
the Senate to act as a check upon the Executive Branch, 
a responsibility it could not perform without full freedom 
of debate. Unrestricted debate in the Senate is said to 
he an eilective check upon presidential and party autoc- 
racy. It is justified by the nature of our governmental 
system of separated powers. 

Majority cloture in the Senate, so the argument goes 
on, would destroy its deliberative function and make it a 
mere annex of the House of Representatives where !egis- 
lation can be gavelled through at breakneck speed with 
only scanty debate. Simple majority cloture would have 
resulted in many a decision which would not have ac- 
corded with the sober second thought of the American 
people. 
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Finally, filibusters are declared to be justifiable when- 
ever a great, fundamental, constitutional question is pre- 
sented and a majority is trying to override the organic 
law of the United States. Under such circumstances, 
Senators as ambassadors of the states in Congress have a 
duty to protect the rights of the states. 


Implications for Civil Rights Program 


How the new cloture rule will work in practice remains 
to be seen. Most Washington observers are agreed that 
it will strengthen minority rule in the Senate and weaken 
the chances of limiting debate. Responsibility for the set- 
back is both partisan and geographic. The partisan re- 
sponsibility is equally divided between the 23 Republicans 
and the 23 Southern Democrats who voted against the 
Barkley ruling. The geographic responsibility for the ac- 
tion clearly rests with the Middle West and the South, as 
analysis of the vote shows. 

It is also widely believed that a practical verdict has 
been rendered against the President’s civil rights program, 
at least for this session of Congress. Tor any Adminis- 
tration move to bring up either an anti-poll tax bill or an 
anti-lynching bill or an FEPC bill would probably immedi- 
ately encounter a double-barreled filibuster, first against 
the motion to take up, and, if that failed, against the bill 
itself. Counting the opposition of the almost solid South 
and the usual number of absentees, it seems impossible 
that the required 64 votes to close debate could be ob- 
tained. It is now generally believed that only a well- 
watered down civil rights bill would be likely to marshal 
64 votes for cloture. 


Those who believe that Congress ought not to exercise 
its power to legislate at this time on civil rights will view 
the outcome of the 1949 filibuster fight with equanimity. 
Lynching, they say, has ceased to be a serious problem in 
the South. There were only two persons lynched in the 
South last year, one of whom was a white man. Federal 
legislation is hardly necessary to deal with a condition 
that has practically disappeared. 

Many in Congress believe that racial discrimination in 
the economic life of the South is not a fit subject for fed- 
eral action at this time. No act of Congress, they insist, 
can abolish racial prejudices. The remedy for group dis- 
crimination is to be found in the processes of social edu- 
cation, they say, not in federal intervention. There is 
said to be in many communities a marked increase of 
mutual understanding and sympathy between the races of 
the South. The South is making great progress, upon its 
own initiative, in the matter of inter-racial relations. 
Congress will be wise, they think, to leave this problem 
to the ameliorative processes of social adjustment. While 
the poll tax is an anachronism and a barrier to the democ- 
ratization of the electorate, it is on the way out in the 
South as a qualification for voting. Only seven states 
still require its payment. 

Those who believe that both the political parties are 
obligated to carry out their platform pledges with federal 
legislation on civil rights have two alternatives. First, 
they can make a bold effort on the Senate floor this spring 
and summer in favor of one of those measures and so 
test the interest of those Senators who are reported to 
have supported the new cloture rule in the belief that it 
would facilitate the consideration of the civil rights bills. 
This course of action, as we noted above, will probably 
fail in the opinion of many informed observers. 


The other alternative is to try once more to reform the 
Senate rules limiting debate, perhaps in a special session 
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this fall when the calendar would be free from the pres- 
sures imposed by other pending matters of national and 
international importance. Adoption of a more liberal! 
rule on cloture is regarded by many as an inescapable 
prelude to the passage of civil rights legislation in the 
Senate. 


Report to Presbyterian Church, U.S., on 
Human Rights 


The Committee on Christian Relations of the Presby- 
terian Church in the U. S. has submitted a report on 
“States’ Rights and Human Rights” to the forthcoming 
General Assembly, which convenes May 26. The docu- 
ment appears in the Blue Book sent by the stated clerk to 
the commissioners. It has not yet been released to the 
public in full. About a third of it is reprinted in the 
Presbyterian Outlook (Richmond) for May 2, from 
which we quote. 

Churches in the South have, the report says, “a par- 
ticular obligation to bring the main facts and arguments 
of this dispute . . . to the test of the Christian spit and 
the Christian standards.” The South’s insistence today 
on states’ rights is deeply rooted in Southern history, par- 
ticularly in the vindictiveness of the Reconstruction pol- 
icy and the “crowning agony” of the “depth and shame” 
of the “practical failure” of the attempt to make citizens 
of the former slaves as soon as the Civil War was over. 
Some people, to be sure, are “now opposing .. . not civil 
rights for Negroes but federal coercion of unwilling 
states.” 

The drive for these rights comes because of their “great 
practical value,” the natural tendency of men to rebel 
when rights are denied, their use as a propaganda measure 
during the war, and “the recent world-wide march among 
subject people toward freedom and independence.” The 
“programs of our statesmen” were formulated as a result 
ot pressure from the “submerged minorities. . . . The 
contlict will not be settled until America’s moral obliga- 
tion to deal fairly with these demands has been fully met.” 

The report notes the progress that has been made in 
different parts of the South. But in other sections a “vast 
proportion of the population,” both Negro and white, 
lead “marginal lives.” Democracy is “at its lowest ebb” 
in such places. 

The “Christian-democratic creed” denies that there are 
“inferior races.” It is “lack of opportunity” that “chief- 
lv holds men back.” “Any sound program for safeguard- 
ing human rights must recognize the role of both educa- 
tion and legislation.” But the report does not put much 
hope in federally-enforced laws, for example, providing 
for fair employment practices. Rather, it is feared that 
this would rouse so much resentment that it would make 
the whole problem much harder to solve. The report 
recognizes the fact, however, that enforcement by the 
courts today of federal laws adopted years ago is not 
“causing serious reaction or disturbance.” “A growing 
group” is recognizing the “Christian principle that rights 
and responsibilities go hand in hand.” Education is not 
“working well enough or fast enough.” “Our discrimi- 
natory laws and social patterns have so educated each 
rising generation by daily experience that whatever con- 
trary teaching they may have received in words has had 
no real chance to change our regional customs or even to 
affect our thinking profoundly... . 


“The South can justify its claim to states’ rights only 
as it uses those rights, not as a device for dodging its 
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democratic duty, but as a means for guaranteeing more 
effectively the rights and liberties of all its citizens... . 

“The Southern churches have a large unfinished task 
in the field of education and action concerning human 
rights. 

“The task is one that we need to accept first of all 
in our thinking. In supposing for the past few genera- 
tions that the church had no business dealing with social 
questions of this kind, our own church at least has de- 
parted radically from the thinking of our Reformation 
leaders.” 

This problem should be dealt with “more fully and ex- 
plicitly” in the church's official program and pronounce- 
ments. Since people are molded by “inherited social cus- 
toms and ideas,” it is “imperative that they be given sound 
and systematic guidance by their Christian leaders, un- 
popular at times though this guidance may be. Our min- 
isters above all must not be guilty of supporting by their 
silence an un-Christian social order.” 

Whatever the Presbyterion Church in the U. S. may do, 
minority rights will be “increasingly enforced in practice.” 
ther American churches are “giving strong and effective 
spiritual leadership. ... Most of our Protestant denomi- 
nations are taking stands, in beth word and deed, against 
demals of civil rights on the ground of religion or race, 
and many are conducting programs designed to protect 
these rights at the bars of local and federal justice. In 
the face of warnings that controversial issues must be 
avoided lest the fellowship of the church be broken, 
Christians in growing numbers are refusing to buy the 
chureh’s physical unity at the price of its ethical lovalty 
to Jesus Christ... . Whether by movements fundamen- 
tally secular or by movements fundamentally Christian 
in aim and spirit, the human and civil rights of all men— 
minority a= well as majority. groups—will one dav be 
more firmly established. 

“Discrimination that denies or nullifies these rights is 
as doomed as human slavery. 

“With this fact the churches of the South. no less than 
churches elsewhere, will have to come to terms... . Are 
Southern Protestants to allow secular. non-Protestant, 
and non-Southern Christian forces to be the chief instru- 
ments of justice in this realm today, or will they take their 
place beside these other forces which are striving to guar- 
antee to all men their basic rights? On the answer we 
make to this question depends not only the freedom and 
fuller life of our minority peoples, but also the moral 
vitality of our Southern churches. . . . 

“Only a church that heeds the summons of principle 
above all else, and that dares in deed and spirit to defend 
the rights of all men without fear or favor, will gain the 
abiding respect of the world and the full blessing of God.” 

An editorial in the same issue of Presbyterian Outlook 
notes that the Committee on Christian Relations has not 
asked General Assembly to adopt this report. “It merely 
asks that it be received and commended to the churches 
and groups within the churches for their consideration and 
study.” 


Freedom and Democracy 


“We must not be afraid of change” was the theme of 
an article in the New York Times Magazine section for 
April 3 by Raymond B. Fosdick, who retired last June as 
president of the Rockefeller Foundation. “The future,” 
he said, “belongs . . . to the thing that can grow, whether 


it is a tree or a democracy. . . . The illusion that security 
can be found in immobility . . . is perhaps the most dan- 
gerous form of imbalance which plagues the minds of 
men.” Our basic social concepts have to be reinterpreted 
from generation to generation to meet changing condi- 
tions. A new concept of freedom which includes free- 
dom from want and insecurity is being developed. The 
idea of democracy, too, needs reinterpretation. It is “a 
growing, dynamic faith, a perpetually evolving adjustment 
between freedom and justice, between individual rights 
and the demands of society.” 


The “current fear of communism” makes some people 
believe that “change is somehow subversive.” Indeed, “if 
you take any point of view which involves the implemen- 
tation of the Declaration of Independence that all men 
are created equal, you are apt to be suspected in some cir- 
cles as a knowing participant in the Communist Front,” 
Mr. Fosdick commented. The “tragedy” of this attitude 
is that “it plays into the hands of the Communists. It 
identifies Russia with the process of social change at the 
same time that it limits us to a bleak and hopeless status 
quo.” This actually “creates an atmosphere favorable to 
communism.” 


There are “plenty of arguments against communism,” 
Mr. Fosdick notes. But “to classify as subversive those 
goals of equality and human service toward which our 
democracy is moving, is to concede to the Communists all 
the best arguments and make a mockery of the faith that 
sustains us... . 


“Tf in the eyes of the nations, America could appear as 
a victim of spiritual paralysis . . . deaf to the impact of 
new ideas of human equality which are sweeping the 
world, it would be an overriding victory for Soviet policy.” 

We cannot tolerate ‘‘split loyalties . . . in positions of 
power.” But when people “answer heresy-hunting with 
heresy-hunting ; they become like the thing they fight.... 
If the tactics of the Soviets... scare us into a denial of 
our historic goals, then they have maneuvered us into re- 
treating from the field before the batt!e has even begun.” 
Our national life, Mr. Fosdick insists, has been “healthy 
and vigorous because dissenters have been encouraged to 
think critically of the political, social, and economic order 
in which we live.” Indeed, our greatest periods have been 
those of non-conformity. 


This is “a faith worth fighting for.” There is “no fu- 
ture” for an authoritarian system which has lost the 
“power to grow.” “It is only free men who dare to 
think. And it is only through free thought, freely ex- 
pressed, that the soul of a people can be kept alive.” 


Bishop Scarlett on Atlantic Treaty 


Speaking for the Federal Council’s Department of In- 
ternational Justice and Goodwill (not for the Council as 
a whole), Rt. Rev. William Scarlett, chairman of the De- 
partment, has sent a letter to all Senators in which he 
urged that if the North Atlantic Treaty is ratified the 
Senate should adopt a “clarifying resolution.” This 
might include assurances that there will be: further diplo- 
matic negotiations with the Soviet Union; continued sup- 
port of this nation’s efforts to promote economic recovery, 
strengthen democratic institutions, and advance the well- 
being of dependent peoples; and no compromise on “thie 
prior responsibility of Congress and the President in the 
shaping of American foreign policy.” Bishop Scariett 
stated in his letter that the Council had taken no action 
for or against the ratification of the Pact. 
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